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Abstract

The article analyzes, based on the notion of the grey zone of work and employment,
the nature of the relationship between workers and digital platforms, establishing a
parallel between Uber drivers and the on-demand dock workers, to demonstrate the
possibility of applying the protection of labour law without the need to discuss the
existence of employment relationship between the platforms and the on-demand
workers mediated by it, given the similarity of characteristics between the two
emerging figures, especially their vulnerabilities and their shared nature of work on
demand.

Keywords
Platform workers; On-demand workers; On-demand dock workers; Grey zone of
work and employment; Labour law.
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Introduction

This article aims to investigate the new forms of organization of work, from the model of work
on demand through the platform of the company Uber and the likes, comparing it with the organization
of on-demand port work on a separate basis, from the prism of the theory of the grey zone of work
and employment, understanding as alive the process of disorganization and reorganization of labour
relations. The comparison between the two atypical forms of work may be able to show the possibility of
guaranteeing legal protection to workers under the new mode of labour management beyond the debate
about the existence or not of the employment relationship with companies intermediating workers
through platforms.! In order to verify the possibility of guaranteeing legal protection to workers, it is
intended, taking as a basis for discussion the notion of the grey zone of work and employment, to address
the origins of Labour Law and the process of choosing its main object, subordinated work. The parallel
development of another form of work will be presented, that of on-demand dock workers, who for having
demonstrated strength from their social movements of claim obtained the same legal protection as those
who work under the employment regime, culminating with the constitutional isonomy conquered in Brazil
in 1988, demonstrating the expansionist tendency of labour law. For the comparison between on-demand
dock workers and workers intermediated by platforms, Uber’s drivers will be taken as the paradigm, since
it is the most well known company that moves the largest number of workers in relation to other digital
platforms.?

Thus, it is intended to investigate the existence of similarities between the two forms of work
organization cited and verify whether there is the possibility of labour protection without entering into the
debate on the existence of the employment relationship between workers and companies that provide
services with the use of technological tools such as smartphone applications.

The grey area of work and employment

The process of constant change in the forms in which work presents itself can be learned from
the notion of the “grey zone of work and employment” (Azais, 2017; Kesselman & Azais, 2011). This
process is characterized by the vitality, ambiguity and attrition of institutional actors and frameworks,
as well as traditional public policies that guaranteed equal redistribution (Kesselman & Azais, 2011). In
this movement there is the emergence of new professions or the displacement of existing professions to
statutes with fewer rights, coinciding with the emergence of increasingly fluid boundaries between forms
of employment and work, which ends up undermining the binary ratio between legal and illegal, formal
and informal, autonomous and subordinate (Azais, 2017).

The term grey zone has two meanings: an area of interactions wholly or partially located under
the control or power of regulation of non-institutional actors or the margins of maneuver existing within
the legal regulation itself (Bureau & Dieuaide, 2018, p. 268).

The so-called decoherence of binary employment patterns typical of the Fordist norm (employee/
autonomous, formal/informal, insiders/outsiders etc.) results from the proliferation of areas of lawlessness
and confusion of laws - the State as an actor creating the grey zone (Silva, 2017) —, as well as strategies to
circumvent and escape existing laws (Bureau & Dieuaide, 2018; Azais, 2019).

The notion of grey area is an important tool not only to observe analytically the current labour

1 Infact, the debate about the existence or not of the employment relationship between workers and companies that use a platform
to carry out a certain economic activity is heated. In this work, however, the analysis is not legal, but basically interdisciplinary, not
dealing with the legal qualification of these workers based on current law.

2 According to the company’s website, of the more than three million workers it has recruited in the world, more than 600,000
work in Brazil. Cf. Uber, 2020. Retrieved April 17, 2020 from: https://www.uber.com/pt-BR/newsroom/fatos-e-dados-sobre-uber/.
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relations, but also to show the need to go beyond the constructions, interpretations and nomenclatures
based on the Fordist norm, which already shows signs of not being aware of the current world of work,
providing the analytical framework of the process of institutional change (Bureau & Dieuaide, 2018; Azais,
2017). The grey zone approach allows not only to retain the notion of employment relationship, but also
to adopt plural employment “relationships” to account for the variety of situations, dynamics and socio-
professional contexts and, at the same time, to create a space to replace a normative and explicit system
of wage employment codified at national level by a wide spectrum of complex regulations and statutes,
both formal and informal, which are reasonably different in each place (Bureau & Dieuaide, 2018, p. 267).
The notion of the grey zone observes the universe of work in movement, still centered on the planet
subordinated work, but that in its orbit workers are launched in emerging figures, who sometimes return
to the planet and sometimes become its satellites. It is more the observation of a film than that of a
photograph.

From the perspective of the grey zone notion, we will analyze the figures of the individual port
worker and the Uber driver. However, before the analysis of the emerging figures of platform and on-
demand dock work, let us check the formation of labour law around the binary construction employment/

independent work.

The formation of labour law around binary construction
employment/independent work

The understanding that the accumulation of wealth would depend on the exploitation of other
people’s work is nothing new in humanity. The way of appropriating the work of others manifests itself in
a specific way in each epoch. Thus, what changes in each epoch is only the way labour is organized by the
seizer of its fruits, with curtailment of freedom (e.g., servants and slaves) or freedom controlled by the
contract (e.g., economically dependent workers and employees).

However, in creating this contractual and commodified figure of the labour relationship (Supiot,
2002), there was a need to control the exploitation, either because it had overwhelming results on the
beings who worked, or because of the demand of the exploited, the threat of the system being overthrown
or the search for legitimation of the mode of production (Collin et al., 1980; Ramos Filho, 2012; Carelli,
2013). It was felt necessary to regulate competition in order to guarantee minimum standards for the
survival and reproduction of those who lived off the work of others.

In this way, maintaining the model of labour as a commodity to be negotiated in the market, the
creation —also legal - of subordinated labour was added to the technique of so-called free labour, through
which there was recognition of the subjection of the worker to productive activity and, consequently,
the need to regulate the restriction of freedom of exploitation and the sale of fictitious goods, drawing
limits to the power of the labour donor (Carelli, 2013). Thus, the system recognizes the limitation of the
freedom of the worker who sells his labour force, which only exists fictitiously (Polanyi, 2000). In return,
the worker will have the guarantee that the exploitation of his work will observe certain limits recognized
to competing workers, as well as will be guaranteed minimum standards of remuneration, the employer
taking the risks of the economic activity, both in relation to the burdens and in the case of bonuses.
Therefore, Labour Law may be seen as an instrument to restrict or soften subjection by limiting the power
and regulating competition between companies and between workers. On the other hand, it can also be
understood as an instrument to allow the regulated and limited reification of the human being who works.

The main object of Labour Law, as it was constituted, is the work exploited by another man or by
a legal fiction that replaces him (legal entity) in a subordinated regime (Supiot, 2002).

Subordination corresponds to the technical need to organize production, as a requirement of
the capitalist organization’s own form of production at the end of the 19th and 20th centuries, based on
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the technologies existing at the time. The figure of subordinated labour, thus, was created to organize
production, but in a way to mitigate the fact that, although labour is economically treated as a commodity,
legally this could not happen, since this commaodity is, after all, a human being. Thus, arises the ambiguous
figure of the subordinate free man: a man subject to rigid rules and standards of conduct, with punishments
and restricted freedom, but whose submission is legally controlled and limited (Supiot, 2002).

The counterpoint of subordinate work is self-employment or independent work, in which the
organization of the work activity - and its fruits - are freely available to the worker. And an area of non-
employment law is created. The binary system of employment then emerges.

Thus, what we call a Fordist framework of work - the portrait of an era - was built.

The binary system employee/independent worker

Labour law was then born with subordinate work as its target, opposing employees to independent
or self-employed workers in a binary system of all or nothing: once work was framed as subordinate,
protective legislation would be applied; if the characteristics of dependent work were not checked, labour
law would not be applied. Thus, the coexistence of subordinated work with other forms of work relations,
such as autonomous, eventual or voluntary work, is insistent in this idea, while the definition of employee
carries enormous importance and normative burden (Davidov et al., 2015).

Some countries use the concept of subordination, others the definition of control and others
integration as criteria defining the employment relationship framework (Davidov et al., 2015, p. 120).

While it is true that the basic structure of the framework in the category of employee is similar in
several legal systems, it is also possible to state, in the context of the grey area of work and employment,
that in all countries there are and always have been attempts by companies to avoid such a framework
in order to move away from the application of labour legislation and cheapen the cost of labour, because
work without rights is consequently less expensive than work with rights. If the framework as an employee
is a requirement for labour protection, it is very likely that an attempt will be made to escape by hiring
through other types of labour relations.

Some countries have tried to address the challenge of framing the movement represented by
the grey zone of work and employment on the basis of laws that provided for categories of intermediate
workers between employees and self-employed, called dependent contractors (Sweden and Canada),
as quasi employees (Germany) and parasubordinates (Italy) who, although not framed as employees,
deserved, in those legal systems, the guarantee of some rights intended for these workers. Spain and
England can also be cited as examples of guarantees of labour rights and protection of non-subordinated
workers (Davidov et al., 2015, p. 118-122).

The risk in relation to the aforementioned legislative strategy is that it may be appropriate to
remove a good part of the rights of workers who could be classified as employees, legitimizing the escape
from the characterization of the employment relationship.

It is not today that companies try to avoid the costs derived from the rights associated with the
application of labour legislation by using the strategy of trying to frame the worker as an independent
contractor, this being a global problem. The extent of the problem will depend, as a rule, on the reaction
of the social actors involved in the grey zone.

Veena Dubal (2017), on the other hand, demonstrates how binary classification has taken
on greater importance in the neoliberal political and cultural movement, due to the increased use of
apparently independent contractual forms, with the objective of exclusion from labour protection, and
that the legislative reaction was the expansion of the employee category, as we recently witnessed in the
case of the Californian law AB5 (Dubal, 2020).

This is the proposal of Guy Davidov (2017): the need to extend the approach of the recipient of
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labour rights beyond the existing concepts, in view of the purposes of legal protection. Thus, the most
important question to be asked, within the current legal framework, is whether certain workers should
receive legal protection, instead of wondering whether they would be framed in the strict terms of the
existing tests for employee qualification, based on an organizational structure of the last century. This
approach, which takes into account the protection objectives of labour law, is expressly recommended by
the International Labour Organization in Recommendation No. 198 of 2006.

In this regard, the perspective of the grey zone is proposed for the extension of the scope of
labour law, to account for movements that place workers outside the rigid Fordist binary classification.

The on-demand dock worker - labour law outside the binary sys-
tem

On-demand dock work is a phenomenon that, in itself, can prove three statements: 1) the
shortcomings of the binary employment/independent worker classification; 2) the independence of
labour law from the Fordist employment relationship; 3) the importance, therefore, from the perspective
of the grey zone of work and employment.

However, in order to deal with the development of the on-demand dock worker and reflect on
the application of labour law to forms that escape the binary Fordist classification, it is necessary to make
a brief introduction on the dynamics of work in the port and the way workers are organized.

The port operator is the one who rents the public port or owns a certain space in the private port
and, therefore, is responsible for mooring the ships in that space and provides the services of loading
and unloading the goods, checking the cargo, carrying out maintenance, repairing the ship, among other
services.>

Therefore, the demand of a port operator, including labour, is fluctuating, depending on the arrival
or departure of ships with goods. Often it can go a few days without receiving a ship and thus without
performing any operation. For this reason, the port has organized itself around on-demand labour, not
employed directly, but hired on demand. Until 1993, the on-demand workers, who had to be registered
or enrolled with the union representing the professional category, were called by the latter for the work
demanded by the port operator. From 1993 on, the registered or enrolled workers started to be called by
the labour management body (Orgdo Gestor de M3o de Obra — OGMO), entity constituted by the port
operators to manage the demand for work on demand.

The dock worker in Brazil is, by legal definition*, anyone who works in private or state-owned
organized ports and performs the function of stevedoring, foreman, block, watchman, cargo checker and
cargo repair.

By current legislation,> the dock worker may be hired, alternatively, with an employment
relationship, providing services directly to the port operator or as a freelance worker, when he will be
intermediated for punctual services by the labour management body - OGMO.

A dock worker can be defined as one who provides services, without employment ties, to a
number of workers, who are the port operators, through a managing body of labour in the port sector.

Only registered or listed on-demand dock workers® in the labour management body will be

3 Art. 2, XIll, Law n2 12.815/2013.
4 Art. 40, caput and paragraph 1, Law n2 12.815/2013.
5 Art. 40, Law n2 12.815/2013.

6 Registered dock workers have a preference in port calls over those enrolled. There are two lists (registration and enrollment), the
second list accessed in the absence of registered workers who made themselves available for the performance of the tasks deman-
ded.
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required to perform tasks.” They are, therefore, holders of exclusivity in the provision of on-demand labour
in the port and OGMO is responsible for determining the cap number of registered or enrolled workers.

The on-demand dock worker works for several port operators, and therefore the provision of
services is sporadic for each of them.

Therefore, dock workers are interested in providing their services that day, they go to the port,
assign their presence and wait to know whether or not they will be called in a queue, organized by OGMO,
from their registration number, to ensure that they receive the same job opportunities. The consequence
of not being present at the port when they are offered a job opportunity is to lose it and return to the end
of the queue, remaining even longer without work, and therefore without remuneration. They may refuse,
in this way, the job opportunities offered, but, obviously, they may be pressed by the economic need to
accept them (Paixdo & Fleury, 2018).

The labour management body holds the power to apply some penalties in case of disciplinary
transgression, such as: verbal or written reprimand, suspension of registration for a period of 10 to 30 days
and cancellation of registration.®

The remuneration for each operation is also not defined by the dock worker, but by the port
operators, as a rule, based on collective bargaining instruments.®

The OGMO is responsible for maintaining and controlling the register of on-demand dock workers,
which gives it the power to establish whether or not the income obtained by a worker could be his main
source of livelihood. If the OGMO opens a very large amount of registers, the trend is that the income
of on-demand workers will decrease as they can climb less often. Thus, work would become just a gig
and would lose out on the main income of these workers. This phenomenon can also be interpreted as a
manifestation of the vulnerability of dock workers.

Therefore, on-demand dock workers are in a state of dependence on OGMO and port operators,
as they have to provide their services in the way determined by the service taker, they have to present
themselves to guarantee their remuneration and may suffer penalties if they do not present the frequency
desired by the takers.

In this way, the worker in question, despite not performing his work in the classic manner of an
employed worker, since he works at the same time for several takers and with a certain freedom to refuse
tasks or jobs that he does not want, has similar vulnerabilities, since he depends on work for survival and
must follow the guidelines of the port operator.

In addition, the fact that the on-demand dock worker is threatened with losing his registration if
he is not a frequent worker, as well as suffering other penalties from OGMO, also denote his vulnerability,
which gives him the need to receive from the legal system the same legal protection that the employee
receives.

As evidenced, the on-demand dock worker is not classified as an employee. The social struggle of
the category was not for their classification as employees. To this day, the legislative changes that sought
to increase the number of employees involved in the Brazilian port’s operations have received resistance
from the on-demand workers.®

In any case, the unions of on-demand dock workers, from their social struggles and their
vindication movements, have managed to obtain the recognition of isonomy of rights in relation to the
employed workers, which occurred since the Constitution of the Republic of 1988.11

7 Art. 40, Paragraphs 2°and 3°, Law n2 12.815/2013.

8 Art. 33, 1, Law n? 12.815/2013.

9 Art. 43, Law n2 12.815/2013.

10 Retrieved from July 16, 2017 from: http://bcgp.adv.br/Palestra_Encontro_Nacional_Operadores_Portuarios.pdf.

11 Art. 7, XXXIV, Brazilian Federal Constitution.
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Thus, it is possible to affirm that the isonomy conferred to the on-demand dock worker was
justified by the vulnerability present in the relationship between the worker and the operators, which
manifests itself in multiple forms, such as: the aforementioned workers, although they are not continuously
subordinated to the various port operators taking on service, nor to OGMO, suffer a double subjection or
dependence during the period in which they are providing service; the on-demand worker may suffer
various penalties, among others.

The on-demand dock workers are in a situation of relative autonomy in relation to the amount of
hours they can employ in the activity, including the power to deny job offers, but this autonomy is limited
by the powers that OGMO holds.

Therefore, it is possible to conclude that the isonomy given to the on-demand dock worker was
justified by the vulnerability present in the relationship between the worker and the operators, which is
manifested in the three statements we made in this item are proven: the binary classification does not
give an account of the on-demand work, the labour law is independent of the form “employment” to be

applied and the grey zone is a useful instrument to understand the configurations of the work.

The new forms of work organization - the Uber case

The way of organizing work follows the technique of each era, without forgetting that technology
is a social construction. Therefore, we can say that the organization of work demands a certain type of
technique, ignores others, uses another. Subordination, as we have seen, is born from a certain and specific
way of organizing production. From the modification of the way of producing (or rendering services),
there is variation in the way subordination manifests itself in each period. Today there are more advanced
techniques to achieve the same goals. By the existing technology, the subordination of military style is at
certain times and activities dispensable.

Uber has been showing itself as an example of the new forms of organization of work, in which it
is able, through technology, to organize large numbers of workers at a distance to carry out their economic
activity (Gomes, 2018; Consiglio, 2018). As we have seen, the business strategy of avoiding costs related
to the application of labour legislation is part of the grey zone process, based on the attempt to escape
the worker’s classification as an employee, a phenomenon that has been repeated over time in almost all
countries. The novelty of Uber is the use of digital technologies to do this with the pretension of moving
away from the traditional form of subordination (Collier et al., 2018).

The status or framing of Uber drivers has been the subject of extensive debate (Stefano and
Aloisi, 2018; Kenner, 2019; Scholz, 2017). The way workers are organized in the transportation service
offered by the company, which in its speech only claims to connect drivers to their passengers by providing
an application, has presented itself as a challenge to legal and labour relations scholars (Prassl, 2018;
Todoli, 2017; Trillo Parraga, 2017).

The debate is therefore applicable to all other companies that, like Uber, offer the service of
workers to users through the use of online networks or platforms. Several names have already been
suggested for this phenomenon, such as collaborative economy, crowdsourcing/crowdworking, gig
economy, platform capitalism or work on demand (Prassl, 2018; Bogg, 2019; Woodcock & Graham, 2020).

The response to the phenomenon as to whether or not labour legislationis applied, or the granting
of certain guarantees to workers who provide services in the economy on demand, may determine how
companies will maintain their organization or structure, or reflect on the need for reformulation. In Brazil,
there are hundreds of lawsuits seeking recognition of employment. Most of them, including the one that
has already been judged by the Superior Labour Court, have been dismissing the requests, understanding
that they are self-employed workers, denying them any rights. If the tendency persists, the country will be

in the opposite direction of the movement in the United States, where legislation is beginning to appear
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that recognizes the condition of employee of workers (Dubal, 2020), or of European countries like France
(Collet, 2019), Switzerland (Leroy, 2019) e Spain (Sevillana, 2019), in which the courts of these nations
have found that there is an employment relationship between transport platforms and their workers, or
even from Germany (HF, 2018) and Nordic countries, which have always understood to employ the drivers
subordinate to the platforms.

The technology allows the employer to maintain an intense control, even if this is not practiced in
adirect and presential way. According to elements collected and mentioned in Labour Lawsuit n2 0011359-
34.2016.5.03.0112, Uber’s driver is obliged to follow strict rules and behavior standards determined by
the company, and the passenger’s evaluation, at the end of the race, is also an intense form of control,
because the driver knows that he will be evaluated. The price of the service is determined by the company.
Workers are not guaranteed a salary if they do not accept the calls. There is punishment by Uber, as
temporary suspension, in case the workers do not answer the calls in the following manner. Uber may also
break the contract unilaterally with the driver without any motivation, which suggests the existence of
control or powers similar to those of an employer. The indication of the two vulnerabilities: subordination
and dependence may indicate the need to apply labour legislation or to guarantee these workers isonomy
of rights.

Digital platforms are proliferating in part thanks to advances in technology, being presented in
various formats and with a wide variety of service contract arrangements, and the vulnerability of the
worker may be more attenuated or more accentuated, depending on the form of contract established.

Other forms of hiring will come to challenge the current legal system, as part of the process of the
gray area of work and employment, by having to provide some protection to those workers who, due to
their condition, are unable to protect and guarantee themselves a minimum standard of civilization. These
are challenges that are already presenting themselves in the dynamics of our current society and deserve
further reflection and debate.

On-demand Dock worker and On-demand Platform Workers - si-
milarities and differences

The on-demand dock worker can constitute an interesting analysis key for the study of phenomena
about the new forms of work that are made possible, mainly, by digital technologies, such as applications
that allow the hiring of Uber and similar rides, motorcycle taxi drivers, delivery guys, skate shippers,
lawyers, doctors, among others.

Clearly, the workers intermediated by platform are part of a process called “grey areas of
employment”, through which there is a business reorganization, within a public space, with the use of
workers outside the Fordist norm and in a more precarious situation.

The legal experts who claim that there is no employment relationship between the driver and
the company that performs the economic activity of transportation by application, understand that this
application only links customers to service providers, taking for themselves a percentage of the amount
that the driver comes to receive with the race. They state that they do not impose minimum working
hours on workers, who may remain inactive for long periods. They also argue that the worker can provide
their services through other applications, without any penalty.'? The Fordist paradigm is strongly present
in these analyses.

On the other hand, the lawyers who defend the existence of an employment relationship
between Uber and the driver maintain that the company is an intermediary of labour, that the worker has
subordination, in a widened and teleological characterization, and thus meets all the requirements of the

12 For all, Pellegrini (2018). The author is Uber’s legal director in Brazil.
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employment relationship.*3

From the example of the on-demand dock worker, a typical worker on demand, we can verify the
similarity of both categories of workers, who move away from the condition of truly independent or self-
employed workers.

In the case of on-demand dock workers, the composition of the “teams” (minimum groups of
workers necessary to carry out each operation or task), the remuneration of the workers (guaranteed
minimum wage), the working day and other working conditions must be the object of collective bargaining
between the entity representing the dock workers and that of the port operators.'#

Thus, unlike typically self-employed workers, there is no individual fixing of the price of their work,
but the remuneration policy of dock workers is dealt with in the instruments of collective bargaining, with
the worker knowing at the time of the call how much he will be paid for the work in that operation. Thus,
the independent worker, although not offering his price, does not submit to random remuneration policies
imposed by the intermediator of his work, as is the case with application drivers, who are subject to the
unilateral imposition (and modification) of tariffs by Uber and must submit to it, not having instruments of
collective negotiation to define their remuneration and other rights.

In respect of dock workers, the training depends exclusively on the Ministry of the Navy and the
Labour Management Body.!”> Before Law 8.630/93, the union could also qualify dock workers. Therefore,
the workers depend on the body constituted by the port operators in order to qualify and therefore obtain
their diplomas and carry out their respective activities.

According to the evidence cited in the Labour Lawsuit No. 0011359-34.2016.5.03.0112, Uber’s
drivers are also trained by the company, personally or through videos, to provide services, being the
platform who authorizes or not their provision of services, establishing a minimum score that the driver
needs to obtain from the evaluation of passengers to continue being able to work for Uber.

On-demand dock workers, as said, may be punished by OGMO for lack of attendance, losing their
registration and, therefore, the possibility of working. This also occurs in the case of Uber drivers, who may
be suspended if they remain inactive for too long in the system or have their contracts terminated if they
do not obtain the minimum score stipulated unilaterally by the company.

Uber’s main defense argument used to support the non-existence of an employment relationship
with the driver is also found in the on-demand dock worker: the non-existence of rigid schedules to
perform the work and the theoretical possibility of denying the tasks offered (Hawkins, 2019). At this point
the two types of work are very much alike: they are workers on demand.

Uber’s strategy, like that of other on-demand employment companies, seems to be to give the
worker a certain degree of freedom, which in practice is governed by pricing and low tariffs, which make it
necessary to provide large amounts of time to obtain the necessary remuneration (Carelli, 2017).

In addition, it may be thought that the alleged freedom, which both on-demand dock workers
and platform workers would have to choose to work whenever they wanted, would be comparable to
the freedom that the employee has not to go to work: both will be equally penalized by not receiving the
remuneration for the period not worked, as well as they may be excluded for not attending.

Another aspect to be compared between the two working environments is that Uber does not
limit the number of workers, or does it according to their interests, while entry into port work depends
on obtaining the registration that is provided by OGMO and it controls the number of registered workers.

The registration of an on-demand dock worker presupposes previous professional qualification,

13 For all, Chaves Junior, Mendes & Oliveira (2017).
14 Art. 32, paragraph and Art. 43, Law n2 12.815/2013.

15 Art. 32, Il and Art. 33, Il, b and ¢, Law n? 12.815/2013.

10

BRAZILIAN JOURNAL OF COMMUNICATION | PPGCOM-UFF

po



Contracam

through training carried out in an entity indicated by OGMO.1® After obtaining the registration and previous
selection, the dock worker enters the on-demand list, reaching the preference in the work schedule to
work as an on-demand worker. The limitation of the number of workers resulted from a historical process
of social struggles by dock workers to ensure decent pay and satisfactory working conditions from a limited
competitive framework of workers.

The control, in Uber’s case, is done by the scores given by the customers. The recipient of the
score is not the customer, but serves only for the company to control, in its interest, the convenience of
the driver to continue driving through the platform.

The on-demand dock worker is controlled during the period of service provision by OGMO and by
the port operator, being required to strictly follow the operators’ rules. In the case of the on-demand dock
worker, the control is personal and direct, unlike the case of Uber, where the control takes place in a less
face-to-face manner in relation to Uber, occurring through the score from customers, pricing and remote
control of rides.

The control, in Uber’s case, is done by the scores given by the customers. The recipient of the
score is not the customer, but serves only for the company to control, in its interest, the convenience of
the driver to continue driving through the platform.

The on-demand dock worker is controlled during the period of work by the OGMO and the port
operator, and must strictly follow the operators’ rules. In the case of the sporadic worker, the control is
personal and direct, unlike the case of Uber, where the control takes place from a less presential form in
relation to Uber, occurring through the score from customers, pricing and remote control of rides.

In addition, the on-demand dock workers are called to provide services to several port operators,
as can occur in relation to Uber’s drivers, who can also meet the demand of other transport companies,
and there is no exclusivity in both cases.

Thus, the similarity of situations is verified: both are workers on demand, economically dependent
on the supplier of the work, controlled in their work during its execution, submitted to disciplinary power
and holders of certain negative power over the work offered. The on-demand dock worker, however, has
guarantees against the power exercised by the labour management body and the power of collective
bargaining, legally foreseen.

Final considerations

We have seen that in both phenomena (on-demand dock worker and platform work) it is possible
to identify the ambiguity of the freedom granted, instilled in the minds of workers the idea of freedom of
work, life without an employer, but in reality the freedom is immediately denied by those who command
and control job offers.

Both categories have typical employee vulnerabilities, which is demonstrated by the possibility of
suffering penalties or dependence on Uber or port operators respectively.

Based on a reading of both phenomena, this study aimed to examine the possibility of providing
legal protection to workers on demand whose labour are intermediated by platforms. The intention was
to analyze the category of on-demand worker, necessary for the dynamics of the port, as a paradigm to
reflect on the possibility of granting legal protection by labour law to categories that may go beyond the
framework of the classic employee of the Fordist norm, bringing reflections on the boundaries of labour
law.

From the investigation of the emergence of other forms of labour organization, with Uber as

a model, and from the comparison with the category of on-demand workers, it is possible to conclude

16 As provided in paragraphs 1 and 2 of Law no. 12,815/2013.
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that there are important similarities in the labour process of the two emerging figures, which may lead
to similar regulation of work on demand, considering platform workers as on-demand dock workers,
recipients, therefore, of labour protection.

The freedom proclaimed by Uber and other intermediaries of work by platform could only be
possible with the guarantee of rights that would limit their power. The very existence of an employment
relationship or not is perhaps less relevant than the consideration of the need to guarantee rights by
expanding the boundaries of labour law, by the perception of the notion of the grey zone at a time when
the world is going through a process of reformulating the organization of forms of work that challenge the
classical employment framework of the Fordist norm. If labour law can provide a route for the inclusion of
these workers in citizenship, as has happened with the dock workers, it is, on the other hand, the greatest
threat from the expansion of the grey zone perpetrated by the entry of work platforms. Decisions in this
field are always political and therefore never neutral. In other words, they do not escape being tested
on their legitimacy by social actors. The dispute between workers and companies and their correlation
of forces among themselves and with the other stakeholders in the public space of the grey zone will be

essential in the institutional configuration of work on platforms.

References

Azais, C. (2017). Sécurité de la profession, insécurité des professionels: la zone grise de I'emploi chez les
pilotes d”’hélicoptére au Brésil . In: Azais, C. & Carleial, L. (Eds.). La “zone grise” du travail. Dynamiques
d’emploi et négociation au Sud et au Nord (p. 103-121). Bruxelles: Peter Lang.

Azais, C. (2019). Figures émergentes. In: Bureau, M.-C.; Corsani, A., Giraud, O., Rey, F. (Eds.). Les zones
grises des relations de travail et d’emploi. Un dictionnaire sociologique. Buenos Aires: Teseo.

Bogg, A. (2019). Taken for a Ride: Workers in the Gig Economy. In Law Quarterly Review, v. 135, (n. 1), p.
219-226.

Bureau, M.-C., Dieuaide, P. (2018) Institutional change and transformations in labour and employment
standards: ananalysis of ‘grey’ zones. In: Transfer, v. 24 (n. 3), p. 261-277.

Carelli, R. L. (2013) A terceirizacdo no Século XXI. In Revista do TST, v. 79 (n. 4), p. 232-244.

Carelli, R. L. (2017). O caso Uber e o Controle por Programacdo: de carona para o Século XXI. In: Leme, A.
C. P, Rodrigues, B. A., Chaves Jr., J. E. R. (Eds.). Tecnologias disruptivas e exploragcdo do trabalho humano.
A intermediag¢éo de mdo de obra a partir das plataformas eletrénicas e seus efeitos juridicos e sociais (p.
130-146). S&o Paulo: LTr.

Collet, V. (2019, dec. 22). Uber Condamné par la cour ddppel de Paris pour maraudage électronique.
Le Figaro. Retrieved from: https://www.lefigaro.fr/societes/uber-condamne-en-appel-pour-concurrence-
deloyale-et-maraudage-electronique-20191212

Collin, F. et al. (1980) Le droit capitaliste du travail. Grenoble: Presses universitaires de Grenoble.

Collier, R., Dubal, V., Carter, C. (2018) Disrupting Regulation, Regulating Disruption: The Politics of Uber
in the United States. In: Perspectives on Politics, v. 16 (n. 4), p. 919-937. Retrieved March 27, 2020 from:
10.1017/51537592718001093.

Consiglio, A. (2018) Il lavoro nella digital economy: prospettive su una subordinazione inedita? In: Labour
& Law Issues, v. 4 (n. 1), p. 79-116.

Chaves Jr., J. E. R.; Mendes, M. M. B.; Oliveira, M. C. S. (2017). Subordinagao, Dependéncia e Alienidade
no Transito para o Capitalismo Tecnoldgico. In: Leme, A. C. P., Rodrigues, B. A., Chaves Jr., J. E. R. (Eds.).
Tecnologias disruptivas e exploragdo do trabalho humano. A intermediagdo de mdo de obra a partir das
plataformas eletrénicas e seus efeitos juridicos e sociais (p. 166-180). Sdo Paulo: LTr.

12

BRAZILIAN JOURNAL OF COMMUNICATION | PPGCOM-UFF

po



Contracam

BRAZILIAN JOURNAL OF COMMUNICATION | PPGCOM-UFF

Davidov, G. (2017). The Status of Uber Drivers: A Purposive Approach. In: Spanish Labour Law and
Employment Relations Journal, v. 6 (n. 1-2), p. 6-15.

Davidov, G., Freedland, M.; Kountouris, N. (2015). The Subjects of Labor Law: “Employees” and Other
Workers. In: Finkin, M., Muldlak, G. (Eds.). Comparative Labor Law (p. 115-132). Cheltenham/Northampton:
Edward Elgar.

De Stefano, V., Aloisi, A. (2018) European Legal framework for digital labour platforms. Luxembourg:
European Commission.

Dubal, V. (2017). Wage Slave or Entrepreneur? Contesting the Dualism of Legal Worker Identities. California
Law Review, v. 105 (n. 1), p. 101-159.

Dubal, V. (2020). AB5 para Democracia: seguranca econémica e a regulacdo do trabalho do bico na
Califérnia. In: Carelli, R. L., Cavalcanti, T., Fonseca, V. (Eds.), O futuro do trabalho: os efeitos da revolugdo
digital na sociedade. Brasilia: ESMPU.

Gomes, B. (2018). La plateforme numérique comme nouveau mode d’exploitation de la force de travail.
Actuel Marx, v. 1 (n. 63), p. 86-96. Retrieved March 27, 2020 from: https://www.cairn.info/revue-actuel-
marx-2018-1-page-86.htm#.

Hawkins, Andrew (2019, Sep 11). Uber argues its drivers aren’t core to its business, won’t reclassify them
as employees. The Verge. Retrieved from: https://www.theverge.com/2019/9/11/20861362/uber-ab5-
tony-west-drivers-core-ride-share-business-california

HF (2018, Sep. 3). Uber’s very bumpy road in Germany. The German Way & More. Retrieved from: https://
www.german-way.com/ubers-very-bumpy-road-in-germany/

Kenner, J. (2019) Uber drivers are ‘workers’ — The expanding scope of the ‘worker’ concept in the UK’s gig
economy. In: Kenner, J., Floczak, 1., Otto,M. (Eds.) In: Precarious Work. The Challenge for Labour Law in
Europe (p. 197-221). Chelterham: Edward Elgar.

Kesselman, D., Azais, C. (2011) Les zones grises d’'emploi: vers um nouveau concept dans la comparaison
internationale du travail? Lexemple des Etats-Unis et de la France. Retrieved March 27, 2020 from: http://
metices.ulb.ac.be/IMG/pdf/KESSELMAN-AZAIS.pdf

Leroy, R. (2019, nov 01). Genéve interdit a Uber de continuer a exercer dans les conditions actuelles. Radio
Télevision Suisse. Retrieved from: https://www.rts.ch/info/regions/geneve/10831677-geneve-interdit-a-

uber-de-continuer-a-exercer-dans-les-conditions-actuelles.html

Paixdo, C., Fleury, R. C. (2018) Trabalho portudrio: a modernizagdo dos portos e as relagdes de trabalho no
Brasil. Sdo Paulo: Método.

Pellegrini, A. (2018). Ndo ha vinculo de emprego dos motoristas com plataformas de transporte. In: TRT
Rio em Revista, n. 4, ano Il, p. 25.

Polanyi, K. (2000). A grande transformagdo. As origens de nossa época. 2. ed. Rio de Janeiro: Campus.

Prassl, J. (2018) Humans as a service. The promise and peils of work in the gig economy. Oxford: Oxford
University Press.

Ramos Filho, W. (2012) Direito capitalista do trabalho. Historia, mitos e perspectivas no Brasil. Sdo Paulo:
LTr.

Scholz, T. (2017) Uberworked and underpaid. How workers are disrupting the digital economy. Cambridge:
Polity Press.

Sevillana, E. G. (2019, nov. 29). Nuevo revés para Glovo: el Tribunal Superior de Madrid zaja que los
repartidores son assalariados. El Pais. Retrieved from: https://elpais.com/economia/2019/11/29/

13

po



Contracampo

BRAZILIAN JOURNAL OF COMMUNICATION | PPGCOM-UFF

actualidad/1575039621_397329.html|

Silva, S. G. C. L. (2017). Droit du travail et institution de (nouvelles) inégalités dans le Brésil contemporain.
In: Azais, C., Carleial, L. (Eds.). La “zone grise” du travail. Dynamiques d’emploi et négociation au Sud et au
Nord (p. 25-40). Bruxelles: Peter Lang.

Supiot, A. (2002). Critique du Droit du Travail. Paris: Quadrige/PUF.

Todoli, A. S. (2017). El trabajo en la economia colaborativa. Valencia: Tirant lo Branch.

Trillo Parraga, F. (2017). Economia digitalizada e derecho del trabajo. Revista de Derecho Social, v.1 (n. 76),
p. 59-82.

Wookcock, J., Graham, M. (2020). The gig economy: a critical introduction. Cambridge: Polity Press.

14



